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[ Filed August 15, 1949] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
July Term, 1949 


THE UNITED STATES OF AMERICA ) 


Criminal No. 1099-49 

Grand Jury No. 1016-49 

Robbery (22-2901 D.C. Code) 
| 


JAMES C, KESEL 
AUBREY W. BRADSHAW 
JOHN R. KESEL 
The Grand Jury charges: 
On or about July 26, 1949, within the District of Columbta, James 
C. Kesel, Aubrey W. Bradshaw, and John R. Kesel by force and violence 
and against resistance and by sudden and stealthy seizure and snatching 
and by putting in fear, stole and took from the person and from the 
immediate actual possession of Richard M. Lawson property of The 
Western Union Telegraph Co., a body corporate of the yalue of about 
$397.00 consisting of the following: $397.00 in money. | 


/s/ George Morris Fay 
Attorney of the United States 
in and for the Diseiet of Columbia 


A TRUE BILL: 


/s/ Robert M. Sims 
Deputy Foreman. 


[ Filed August 18, 1949] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 


) 
) 
) Criminal No. 1100-49 
Charge: Robbery 
) 
) 


Vv. 

JOHN R. KESEL 

JAMES C. KESEL, 
Defendant 


PLEA OF DEFENDANT 

On this 18th day of August, 1949, the defendants, John R. Kesel 
and James C. Kesel; appearing in proper person and each waives the 
right to be represented by counsel, being arraigned in open Court upon 
the indictment, the substance of the charge being stated to them, each 
pleads guilty thereto. 

The case is referred to the Probation Officer of the Court and 
each defendant is remanded to the District Jail. 


By direction of 


Edward M. Curran 
Presiding Judge 
Criminal Court #1 


Present: 
United States Attorney 


By: Oliver Dibble 
Assistant United States Attorney 


HARRY M. HULL, Clerk 


By/s/.C.. J. Rumsey 
Ralph Minier | Deputy Clerk 
Official Reporter 


[ Filed December 16, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 


Vv. 


JAMES C, KESEL, 
Defendants 


[ TRANSCRIPT OF PROCEEDINGS] 


; Criminal No. 1099-49 
JOHN R, KESEL ; 1100-49 


Washington, D.C. 
August 18, 1949 


The above entitled matter came on for hearing before the 
HONORABLE EDWARD M. CURRAN, United States District Judge. 


THE COURT: Number 1099. 


THE DEPUTY CLERK: John R. Kesel, do you have a lawyer? 


THE DEFENDANT: No. 


THE DEPUTY CLERK: Do you have any money with which to 


hire one? 

THE DEFENDANT: No. 

THE DEPUTY CLERK: Are you willing to enter 
guilty at this time without a lawyer being present? 


la plea of not 


THE DEFENDANT: Yes, sir. No, I beg your pardon. I want to 


enter a plea of guilty. 
THE COURT: Do you waive counsel then? 
THE DEFENDANT: Yes. 


THE DEPUTY CLERK: James C. Kesel, do you have a lawyer? 


THE DEFENDANT: No. 


THE DEPUTY CLERK: Do you have money to - one? 


THE DEFENDANT: No. 


THE DEPUTY CLERK: Do you want the Court to appoint one? 


THE DEFENDANT: No. 

THE DEPUTY CLERK: Are you willing to enter a plea of not 
guilty at this time without counsel being present? 

THE DEFENDANT: Yes, sir. 

THE DEPUTY CLERK: John R. Kesel and James C. Kesel, in 
criminal number 1099-49, in which you are each charged with robbery, 
John Kesel, how do you wish to plead? 

THE DEFENDANT: Guilty. 

THE DEPUTY CLERK: James Kesel? 

THE DEFENDANT: Guilty. 

THE COURT: Iwill refer the matter to the probation officer for 
a report before sentence. 

THE DEPUTY CLERK: James C. Kesel, Aubrey W. Bradshaw, 

and John R. Kesel, in criminal number 1100-49, in which you are 
each charged with robbery, James Kesel, how do you wish to plead? 

THE DEFENDANT: Guilty. 

THE DEPUTY CLERK: John Kesel? 

THE DEFENDANT: Guilty. 

THE DEPUTY CLERK: Aubrey Bradshaw, how do you wish to 
plead? 

THE DEFENDANT: Guilty. 

THE COURT: I thought you wanted to plead not guilty and have a 
lawyer appointed? 

THE DEFENDANT: No, sir; guilty. 

THE COURT: On both cases? 

THE DEFENDANT: Just one. 

THE COURT: Well, you don't want a lawyer; is that right? 

THE DEFENDANT: Well, I want a lawyer. 

THE COURT: But you want to plead guilty too? 

THE DEFENDANT: Yes, sir. 

THE COURT: All right, I will refer the matter to a probation 
officer for a report, and the Court will appoint a lawyer for Bradshaw. 


Step back. (Thereupon the instant proceedings were concluded.) 


[ Filed September 2, 1949] 
* * 
UNITED STATES OF AMERICA ) 


v. ) Criminal No. 1100-49 
JAMES C, KESEL ) 


JUDGMENT AND COMMITMENT | 
On this 1st day of September, 1949 came the attorhey for the 
government and the defendant appeared in person and without counsel; 
the Court advised the defendant of his right to counsel and asked him 
whether he desired to have counsel appointed by the Court, and the 
defendant thereupon stated that he had waived the right to the assistance 
of counsel, | 
IT IS ADJUDGED that the defendant has been convicted upon his 
plea of guilty of the offense of Robbery as charged and the court having 
asked the defendant whether he has anything to say why judgment should 
not be pronounced, and no sufficient cause to the contrary being shown 
or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Three (3) Years to Nine (9) Years; said 


sentence to take effect at the expiration of the sentence imposed in 
Criminal Case number 1099-49. 


IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Edward M. Curran 
United States District) Judge. 


* * * 


[ Filed January 20, 1950] 
* x* * * * 

I, James C. Kesel was on Sept. 1, 1949 sentenced in the Honorable 
Court, Judge Edward M. Curran presiding to a sentence of 8 to 24 years. 
The petitioner had no counsel to represent him, nor was he advised at 
the time by the Court of his Constitutional rights in regards to an attorney. 

Petitioner could not have legally waived his Constitutional rights, 
whereas by doing so he would have violated the Constitution and laws of 
the United States. 

Wherefore, petitioner prays that the Honorable Court will vacate 
and set aside the above entitled judgement and that an attorney be appointed 


to represent him. 
* 


[ Filed January 20, 1950] 


United States District Court 
For the District of Columbia 
Washington, D. C. 


Hon. Sir: 

On July 27, 1949, at my preliminary hearing I was appointed a 
lawyer, Mr. Coffman. Thinking the same lawyer would handle my 
complete case, I told Judge Curran I did not need a lawyer. However 
later I found that I did not have Mr. Coffman to defend me. I then signed 
a paper asking for an attorney at the District Jail. However none was 
appointed me so I went to court without one. I honestly believe that this 
is the reason I was sentenced without benefit of counsel. 


sincerely 
James C. Kesel 


13436 
Box 25, Lorton, Va. 


[ Filed February 2, 1951] 


UNITED STATES OF AMERICA 
v. 


JAMES C, KESEL Criminal Cases No. 1099-49 
1100-49 


Motion to Vacate and Set Aside Judgment| 
And Conviction and Grant a New Trial 


* * * * * 

Defendant was denied counsel or assistance of counsel for his 
defense which contravenes article VI of the Constitution] of the United 
States. 

On July 23, 1949 when arraigned before Honorable Judge Fennell, 
an attorney was assigned defendant. In August, 1949 Defendant signed 
document in the District Jail, requesting counsel for his defense. When 
answering his indictment before Judge Edward M. Curran defendant was 
again asked if he wished counsel. Replying in the negative, defendant 
was under the impression that counsel would be provided by the District 
Jail. He was sentenced on Sept. 1, 1949 by Judge Edward M. Curran 
without having had the advice of said counsel. Since that time he has 
contacted the following agencies in a vain attempt to secure counsel. 

Veterans Administration, 211 West Campbell Ave!, Roanoke, Va. 

Legal Aid Bureau, 805 G St., N.W., Washington, D. C. 

In February, 1950, defendant appeared before Judge Edward M. 
Curran on a motion for a new trial, this motion was denied for the 


reasons: (1) You have waived your rights to counsel. (2) You have a 


bad record. Defendant did not waive his right to counsel, and he has no 


previous record. 
* 


From. James C. Kesel To. Mr. Harry Hull 
Box 25, Lorton, Va. Clerk, District Court 
For the District of Columbia 
Washington, D. C. 


Dear Sir, 

I am preparing a notice of appeal on the decision of the District 
court in Criminal cases nos. 1099-49, 1100-49. This decision was made 
on Feb. 7, 1951. 

respectfully yours 
James C. Kesel 


March 12, 1951 


James C. Kesel 
Box 25, 
Lorton, Virginia 


United States 
in re: vs. 
James C. Kesel 


Criminal Nos. 1099-49 
1100-49 


Sir: 

Your notice of! appeal is returned herewith for the reason that it 
was not accompanied with the statutory filing fee of $5.00. 

If you are without funds and desire to make application to proceed 


on appeal without prepayment of costs, you may execute the enclosed 


forms in triplicate and return them to this office. 
HARRY M. HULL, Clerk 


By: 
Deputy Clerk 


[ Filed March 19, 1951] 


* * * * * 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF cosTs 


* * * * | * 


5. That the nature of my cause of action is briefly stated as 
follows: 

1. Under sixth amendment entitled to counsel.) Defendant 

could not waive that right. | 

2. Under provisions of section 2255, title 18. | 

/s/ James c. Kesel 

SUBSCRIBED and SWORN to before me this 16th day of March, 

1951. 


Notary Public, Virginia 
[ Denied as not | 
taken in good 
faith. 
/s/Curran, J. 
4/2/51] 


March I5,) 1951 


Mr. Harry M. Hull, Clerk 
United States District Court 
For the District of Columbia 
Washington, D. C. 
InRe: United States Criminal nos. 1099-49 
Vs Too -49 
James C, Kesel 


Dear Sir: 


| 
Iam returning in triplicate the papers I received from you in your 


letter of March I2, I95I in regards to allowing my appeal in Forma Pauperis. 
This is the third time I have filed papers seeking the same end. Although 
Ido not have access to printed forms, I am under the impression from a 


letter received from Mr. Joseph Stewart, clerk for the United States 


Court of Appeals that everything was in order with the exception of my 


filing a notice of appeal with your court. This had previously been done, 
however I complied by filing a copy of the same notice of appeal with 
you. Now I have received more papers. 

Hoping that this will be all that's necessary to achieve the ends of 
justice, I remain, 


/s/ James C. Kesel 
Appellant 


UNITED STATES ) 
Ys ) Criminal No. 1099-49 
JAMES C. KESEL ) 1100-49 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 


* * * * * 


[ Denied as not 
taken in good 
faith. 

/s/Curran, J. 

11/7/51] 


November 19, 1951 


James C, Kesel 
Box 25, 
Lorton, Virginia 
United States 
in re: vs. 
James C. Kesel 


Criminal Nos. 1099-49 
1100-49 


Sir: 
Iam returning herewith your notice of appeal for the reason that 
it was not accompanied by the statutory filing fee of $5.00. 


If you are without funds and desire to make application to proceed 
on appeal without prepayment of costs, you may execute the enclosed 
forms and return them to this office. 

HARRY M. HULL, Clerk 


By: 
Deputy Clerk 


[ Filed January.8, 1953] 


JAMES C, KESEL PETITIONER 


J 
ov CRIMINAL CASES 


OS. 1099-49 
DISTRICT OF COLUMBIA respondent {| 1100-49 


PETITION TO VACATE SENTENCE AND JUDGMENT Periee an, J. 

" 1/27/53] 
Now comes James C, Kesel your petitioner in the|above styled 

and numbered causes and respectfully moves this Honorable Court 

to vacate sentence and judgement in criminal cases numbered 1099-49, 

and 1100-49, for the following reasons, to wit: | 

(1) 

that petitioners sentence was pronounced illegally inasmuch as any 

proceedings completed after his denial of counsel was against petitioners 

welfare and contrary to the rules of criminal procedure and the Consti- 

tutional guarantees of the United States of America. 

" petitioner was arrested July 26, 1949 at appro. 10:40 P.M. and 

charged with armed robbery. The following morning, July 27, 1949 

petitioner was arraigned, bond set at $5,000 and sent to|the District Jail 

for the District of Columbia to be held for the grand jury. Subsequently, 

petitioner was indicted and served a copy of the indictment papers, 

Petitioner requested the assignment of counsel and signed a legal paper 

in the District Jail requesting the assistance of said counsel. Petitioner 

appeared in the District Court for the District of Columbia to plea to 

said indictments. Petitioner was asked by the Honorable Judge E. M. 


| 
Curran if he wished the Court to assign Counsel to assist him. Petitioner, 
| 


not being acquainted with the intricities of criminal procedure and under 
the impression that the District Jail was appointing counsel replied in 
the negative. His plea was accepted by the court and he was sentenced 
to a term of eight to twenty four years in prison. With the exception of 
his preliminary hearing, petitioner was in no way represented by counsel 
in his defense.” 

"It is the presiding Judge's duty to explain fully the importance of 
counsel and in the event of an attempted waiver of counsel, to thoroughly 
examine the facts pertaining to the defendants ability to competently 
waive said counsel. In the petitio ners case, he having only an eighth 
grade education and not in anyway versed in criminal procedure, 
unknowingly and in ignorance of the importance of said counsel was 
allowed by siad court to waive his Constitutional right to the assistance 
of counsel." 

DECISIONS SUBMITTED TO SUBSTANTIATE PETITIONERS 
ALLEGATIONS 


VON MOLTKE V GILLES, NO. 73, 68 S. CT. Rep. 
AYERS V U.S. 58F. 2D 607 
UVEGES V PENNSYLVANIA 


(2) 

Petitioner further states, that in 1950, on a motion for a new trial, 
which was denied by the Honorable Judge Curran, He was informed that 
"nothing could be done about a reduction of petitioner's sentence because 
his record was too bad". Petitioner, prior to this cause, had never been 
tried or convicted on any previous felony charge. His entire previous 
record consisted of two police court misdemeanors in Fredericksburg, 
Virginia. 

* 


(4) 


* * * * * 


Further petitioner has filed numerous papers in said District Court, 


namely, motion for a new trial, petition to vacate and set aside convictiolé. 
The latter was denied as not having been filed in good faith, Petitioner 


has reason to believe the courts denial was not made in good faith and 
was prejudicial. Petitioner being a layman has been farced to uncalled 
for exremes in the past three years, both physically and mentally in 
trying to have this petition heard by the Honorable Court. 


* * * * 


[ Filed January 8, 1953] 
* * * 
JAMES C, KESEL PETITIONER 
Vv. CRIMINAL NOS. 1099-49 


DISTRICT OF COLUMBIA RESPONDENT 1100-49 
[Granted, 


PETITION FOR COUNSEL Ge ee 
Now comes, James C. Kesel, your petitioner in the foregoing 
motion and respectfully moves this Honorable Court to|appoint as his 
counsel, a competent lawyer of the courts choosing. your petitioner being 
without funds and is unable to provide his own counsel. | 
Respectfully submitted [Denfed as not given 
/s/ James C. Kesel | __ in good faith 
Petitioner /s/ een 
Affidavit in support of application to proceed in Forma |Pauperis 


I, James C, Kesel, being first duly sworn, depose and says, that, 


Iam a citizen of the United States of America and of legal age, but 


because of my poverty, Iam unable to prepay the fees or costs of the 
foregoing motion or give bond in lieu thereof., that I believe my cause 
of action to be taken in good faith and meritorious. 


/s/ James C. Kesel 
Petitioner 


* 


APPLICATION FOR REDUCTION OF MINIMUM SENTENCE 


* * * * * 


This inmate has no prior criminal record. According to the social 


history in his case, he was born in Fredericksburg, Virginia, in December, 


1922. He lived with his parents and attended school, quitting in the second 
year of high school to go to work. There is some evidence that his father 
was a strict disciplinarian and that this inmate ran away from home 
several times as a boy. At the age of 19 he enlisted in the Navy in April, 
1941, and was honorably discharged by a Board of Medical Survey on 
April 17, 1945. The inmate states that this discharge was the result of 
a psychoneurotic condition resulting from combat fatigue. The record 
indicates that subject served in the Pacific in combat and he claims that 
he was wounded by shrapnel in one naval engagement. 

* * * * * 

Subject was married originally on September 8, 1943, in California 
but was divorced by his wife in 1944 while he was in the service. There 
were no children of this marriage. He was married a second time to 
Mary Giles in Richmond, Virginia, on February 8, 1946, and lived with 
her for about 2 1/2 years. One child, a son, was born of this issue, but 
Kesel and his wife separated in 1948 at which time his wife sued him for 
divorce charging desertion. 


* * 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
The Department of Corrections 
The District of Columbia Jail 
200 19th Street, S. E., 
Washington 3, D. C. 


February 9, 1959 


Mr. Sutherland G. Taylor Re: KESEL, James C. 
1025 Connecticut Avenue DCDC #81652 
Washington 6, D. C. White Male 


Dear Mr. Taylor: 
The above named inmate's medical records show positive serologi- 
cal reactions for syphilis on August 5 and 18, 1949. He received 600,000 
units of penicillin on each of five successive days from August 23, through 
27, 1949. 
Subsequent serological tests for syphilis have been reported 
negative on September 14, 1954 and May 19, 1958. I am unable to find 
in the inmate's medical records a statement relating to whether he had 
primary, secondary, or tertiary syphilis. 
Sincerely, 
/s/ Forest K. Harris 


FORREST K. HARRIS, M. D. 
Senior Medical Officer 
D. C. Jail | 


[ Filed May 8, 1959] 


MOTION FOR RELIEF UNDER TITLE 28, SECTION 2255 
OF THE UNITED STATES CODE 


Comes now the defendant, James C. Kesel, by his attorney Suther- 
land G. Taylor, and respectfully moves this Court for relief under Title 
28, Section 2255 of the United States Code and for other reasons as stated 
herein: 

1. Defendant was denied due process of law in his trial in this 
Court in that on August 4, 1949 he requested in writing|on a form supplied 
him at the District Jail that counsel be appointed to defend him, a copy of 


which request appears in his file at the Jail. No such counsel was 
appointed and he was never at any time effectively represented by 
counsel nor did he ever waive the right to counsel despite the Honorable 
Judge Curran's ruling to the contrary. 

2. Defendant honestly believes that at the time of his plea of guilty, 
conviction and sentence in 1949, he was not competent to stand trial nor 
to assist in his own defense. In support thereof he shows: 

(a) That on April 23, 1945 he was discharged from the United States 
Navy by reason of the fact that he was suffering from psychoneurosis. 

(b) That at the time of his discharge from the Navy he was found 
to be suffering from syphilis, which syphilitic condition persisted until 
his incarceration on the above charges in 1949. Attached hereto and 
made a part hereof is a letter from Dr. Forest K. Harris, Senior Medical 
Officer, District Jail, attesting to that condition. 

(c) Defendant has written and caused phone calls to be made to the 
Office of the Secretary of the Navy requesting a copy of the above described 
psychoneurotic discharge and of his medical record and his conduct record 
while serving in the Navy. The Navy Department has failed to answer such 
requests with the result that it is the intention of the movant to subpoena 
such records from the Navy Department in support of this motion. The 
aforesaid records of the Navy will demonstrate, among other things, that 
for the five months preceding movant's discharge from the Navy, he was 
confined to the psychopathic ward of the Naval Hospital at Pearl Harbor. 

3. The movant will produce witnesses and additional testimony in 
support hereof upon the hearing. 

WHEREFORE, movant prays this Honorable Court that he be granted 
a hearing hereon pursuant to Section 2255, Title 28, United States Code at 
an early date. 


[Denied. The records and files /s/ Sutherland G. Taylor 
conclusively show that petitioner Attorney for Defendant 
is entitled to no relief. 1025 Connecticut Avenue, N.W. 
/s/ Curran, J., 5/15/59] Washington 6, D. C. 


[ Certificate of Service] 


[ Filed July 29, 1959] 
JAMES C. KESEL, 
D. C. Jail 


Habeas Corpus No. 77-59 
(In re: Criminal Case 


) 
) 
Petitioner, pro se., ) 
) 
ue ) Nos. 1099-49, and 1100-49) 
) | 
) 
) 
) 


CURTIS REID, SUPERINTENDENT, 


D. C. JAIL, et al., [Issuance lof writ denied. 


/s/ George L. Hart, Jr., J.] 
Respondent 


DIRECTED TO: HONORABLE JUSTICE JAMES W; MORRIS: 
PETITION FOR WRIT OF HABEAS CORPUS 

Comes now the Petitioner, James C. Kesel, in pro/per, who 
respectfully shows this Honorable Court that he is being held in illegal 
custody and being illegally detained * * * | 


* * * * 


And in support thereof, Petitioner submits as follows: 
1. That, on July 27, 1949, Petitioner was arrested and charged 


with two (2) counts of Robbery. 

2. That, shortly after petitioner's arrest, he was taken before 
Honorable Justice Fennell for the purpose of a preliminary hearing. 
Petitioner was given some court-appointed counsel to represent him 
only at this preliminary hearing, for which he was advised by the court- 
appointed attorney to waive his preliminary hearing. Petitioner waived 
said hearing and was held in lieu of $5,000.00, and remanded to the D.C. 
Jail. | 

* * * * j * 

4. That, during the period of time while petitioner had been 
charged with the two-above offenses and the time of his indictment, 
while lodged here in the D. C. Jail, the record office clerk, at that time, 
interviewed Petitioner with regards to his being without counsel or/and 
funds with which to employ such counsel. He, the record clerk, advised 
Petitioner he would be given counsel by signing the "affidavits" and 
"Official-looking forms" then presented to him. Petitioner signed such 


“official-looking forms" and was informed he would get to talk with such 
counsel when he was called to court to answer to his indictment. 

5. That, in reference to paragraphs 3 and 4, on this page, petitioner 
appeared in court, in anticipation of his attorney he had previously signed 
for, (see parag. 4.), being present to represent him. This was Petitioner's 


first offense. 


6. That, when petitioner made his appearance in Court to answer 


to his indictment, he was not well, both'mentally and physically."" His 
mind was in such a state of anxiety, turmoil and frustration as to render 
his capacity for thinking with reason, an impossibility. His whole system, 
his whole body and mind was so torn with fear of his being in court charged 
with the two offenses of robbery that, when he didn't get to see the attorney 
he was "lead to believe by the Jail Record Clerk, would be present at 

such court-room procedure” that, when the Honorable Judge Curran 

asked Petitioner would he like Counsel to defend him or words to this 
effect, Petitioner doesn't recall just what may have been said, but he 

has been informed that he, your Petitioner replied, "no." Whereupon, 
when he was asked how did he plead to the charges against him, he 

recalls faintly, of pleading, "Guilty," at the same time, remembering 
several police officers telling him, "you go ahead and plead guilty, we 
promise to see that you won't get over a "1 to 3" year sentence, since 

you are a first offender in court." 

7. That, on September 1, 1949, Petitioner again appeared before 
the same Judge who accepted his plea of guilty without counsel represent- 
ing him, and again, this same Judge, Honorable Justice Curran, then and 
there, without counsel for petitioner being present, imposed a sentence 
of from ''8 to 24" years. 

8. That, petitioner, "at no time," never made any waiver to his 
right to be represented by Counsel, at least, to his knowledge, no such 
waiver ever was made by petitioner. However, petitioner, in applying 
for a right to appeal, for the verdict to be set aside the Judgment vacated, 
in 1949, was informed by Honorable Judge Curran, he, Petitioner "had 
waived his right to Counsel.” 


* * 


ALLEGATIONS AND CONTENTIONS: 


* * * * 


* 


(3). In April, 1945, Petitioner was found to be suffering with 
psychoneurosis to such an advanced, extensive state, that he was given 
a discharge out of the U.S. Navy, while serving in Pear] Harbor. Some 
five (5) months before this discharge, petitioner's mental condition was 
so far gone, that he had to be confined to the peycpetys ward of the 
naval hospital at Pearl Harbor. 

(4). The fact that petitioner was taking treatment! for syphilis while 
in the U.S. Navy, plus this same condition persisting over a period of 
years, and until his incarceration in 1949, on the present charge, all 
this, plus the suffering of psychoneurosis he displayed while in Pearl 
Harbor, (see: "Exhibit-D," on petitioner's condition and treatment 
required for syphilis at D.C. Jail), it is submitted that petitioner's mental 
and physical deterioration consequent upon his condition and a pathological 
sequence thereto, that petitioner was not competent to voluntarily or 
understandingly enter a plea of guilty": Petitioner wasj|not afforded 
chance to consult with his defense counsel as to his mental state and 
condition, before (or, after), to determine this mental condition, by 
having a motion made to the court for such examination as would seem 
just, fitting, and appropriate in the premise, for the reason that petitioner 
was not represented by counsel, as was promised to him when he signed 
the "official-looking papers" presented to him by the''record office clerk," 
D.C. Jail, and telling him, "you'll have counsel in court,"' or words to 


this effect. 
* 


BRIEF FOR APPELLEES 
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QUESTIONS PRESENTED 


In the opinion of the appellees, the following questions are 
presented: 

1. Did the District Court properly refuse to entertain appel- 
lant’s petition for habeas corpus, whether it be treated as so 
denominated or as a motion under 28 U.S.C. § 2255, when (a) 
the petition was appellant’s fifth effort to obtain relief from 
the sentences he attacks, (b) the District Court had afforded 
appellant a hearing on his first motion, (c) the only allegation 
in the petition which has not been made in an earlier motion is 
that several police officers assured appellant that a plea of 
guilty would have resulted in no greater a sentence than one 
to three years’ imprisonment, (d) the petition contains no 
suggestion that appellant was previously unable to make this 
allegation or unaware of its significance, (e) the question 
whether at arraignment appellant had voluntarily and with 
understanding performed the acts of pleading guilty and waiv- 
ing counsel was presented in every one of the four preceding 
motions and was explored in the hearing on the first motion? 

2. Did the District Court have jurisdiction to award habeas 
corpus or § 2255 relief when appellant would not have been 
entitled to immediate release if his attack were successful? 

3. Is coram nobis available to appellant who is in custody 
under the sentences he seeks to attack? 
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COUNTERSTATEMENT OF THE CASE 


On August 18, 1949, appellant appeared before the District 
Court for arraignment on two indictments for robbery. Al- 
though Mr. Coffman had been appointed counsel at his pre- 
liminary hearing (J.A. 6-7), appellant was without counsel 
before the District Court. Appellant replied in the negative 
to questions whether he had counsel, whether he had the 
money to hire one, and whether he wished the court to appoint 
one. Appellant then pleaded guilty, as did his two co-defend- 
ants. One co-defendant asked the court to appoint counsel 
for him, and the court said it would (J.A. 3-4). That same 
day counsel was appointed (Record). 

On September 1 and 2, 1949, appellant was sentenced to 
three to nine years on one count and to five to fifteen on the 
other, the sentences to run consecutively (J.A. 5; Record). 

Appellant’s first effort to gain relief from these sentences 
was made on January 20, 1950. In a motion praying the 
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court to grant a new trial or vacate and set aside the judgment, 
appellant alleged that he was wrongfully sentenced without 
the assistance of counsel and without having been advised of 
his right to counsel. (J.A. 6.) Filed with this motion was a 
letter explaining to the District Court that appellant had 
“signed a paper asking for an attorney at the District Jail” 
(J.A. 6). 

On February 3, the court held a hearing on this motion.? 
Appellant again informed the court of the paper he had signed 
in jail,? and urged that counsel could “explain better possibly 
than I could * * * the circumstances that made me go out 
and commit the crimes that I have been charged with” (Tr. 
2-3). These circumstances were that appellant “was told by 
the Honorable Basil in Frederickburg [sic] if I didn’t pay 
$500 back alimony by September 1 that he was going to send 
me to the state prison in Virginia” (Tr. 3). After ascertaining 
that appellant had related these circumstances to the probation 
officer who made the pre-sentence report, the court stated it 
would have to deny appellant’s motion (Tr. 3). Appellant 
then asked the court to “cut” his sentence. The court said it 
could not, suggested that appellant ask the Parole Board to 
recommend a reduction in minimum sentence, and offered to 
appoint counsel to help appellant pursue this suggestion. (Tr. 
3-4.) 

On February 9, 1950, the court filed an order reciting that 
appellant’s motion for new trial was denied on February 3 and 
ordering that counsel be appointed (Record). The same day, 
Sidney S. Sachs, Esq., was appointed to “defend” appellant 
(Record). No appeal was taken. 

Appellant’s next effort to obtain relief from his sentences 
occurred on February 2, 1951. He then filed a motion denomi- 
nated “motion to vacate and set, aside judgment and convic- 
tion and grant a new trial.” (J.A. 7.) That motion again 
claimed that appellant was deprived of his constitutional right 
to counsel and again related that appellant had signed a paper 


* The transcript refers to this hearing as “on motion for reduction of sen- 
tence.” The time sequence, the substance of the hearing, and the resulting 
order of the court make clear that the hearing was on the motion filed Jan- 
uary 20, 1950, not on a motion to reduce sentence. 

* Presumably, this paper was an affidavit of poverty. 
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requesting counsel while he was in jail (J.A. 7). The court 
denied this motion on February 6, 1951, and the Clerk in- 
formed appellant of this action on February 8 (Record). On 
February 17, appellant wrote the Clerk that he was preparing 
@ notice of appeal from the denial of his motion which he 
erroneously dated as February 7 (J.A. 8). March 12, 1951, 
the Clerk returned appellant’s notice of appeal as not accom- 
panied by the $5.00 filing fee, and enclosed the forms necessary 
to proceed in forma pauperis (J.A. 8). Appellant filed these 
forms on March 19, alleging that the nature of his cause of 
action was the constitutional right to counsel which he could 
not waive (J.A. 9).* The court denied the application to 
proceed in forma pauperis as not taken in good faith on April 
2, 1951 (J.A. 9), and the Clerk wrote appellant of this action 
on April 4 (Record). 

Appellant some time later filed another notice of appeal 
which was returned by the Clerk for lack of the filing fee on 
November 19, 1951, with in forma pauperis application papers 
enclosed (J.A. 10-11). Appellant prepared the in forma pau- 
peris application and another notice of appeal on November 
26 (J.A. 10; Record). The application bears the notation 
that it was denied by the court as not taken in good faith on 
November 7, 1951 (J.A. 10). Since the application was pre- 
pared on November 26, this date presumably should be De- 
cember 7, not November 7. On December 10, the Clerk wrote 
appellant that his application had been denied on December 7 
(Record). 

Appellant’s next effort to obtain relief from his 1949 sen- 
tences took place on January 8, 1953, when he filed a “petition 
to vacate sentence and judgment” (J.A. 11). This motion 
again alleged deprivation of counsel and added: 

“Tt is the presiding Judge’s duty to explain fully the 
importance of counsel and in the event of an attempted 
waiver of counsel, to thoroughly examine the facts per- 
taining to the defendants [sic] ability to competently 
waive said counsel. In the petitioners [sic] case, he 
having only an eighth grade education and not in any- 


2 The letter dated March 15, 1951, which appears at pages 9-10 of the joint 
appendix, transmitted these forms to the Clerk. 
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way [sic] versed in criminal procedure, unknowingly 
and in ignorance of the importance of said counsel was 
allowed by siad [sic] court to waive his Constitutional 
right to the assistance of counsel” (J.A. 12). 


An accompanying motion prayed for the appointment of coun- 
sel and contained an affidavit in support of an application for 
leave to proceed in forma pauperis (J.A. 13). Notations on 
these motions show that the court on January 27, 1953, denied 
the prayer to vacate sentence and judgment, denied the affi- 
davit as not given in good faith, and granted the prayer ‘to 
appoint counsel (J.A. 11, 13). On the same day, Frank J. 
Martell, Esq., was appointed to “defend” appellant (Record). 
No appeal was taken. 

In November 1954, appellant requested the Board of Pa- 
role to apply for a reduction in his minimum sentence. This 
request was denied. (Data supporting Board’s September 27, 
1956 Application for Reduction of Minimum Sentence, p. 5; 
Record.) Thereafter, on September 27, 1956, the Board of 
Parole did make such application, and on October 8 the court 
granted its request that appellant’s combined minimum sen- 
tence be reduced by one year (Record).* Appellant was pa- 
roled on April 1, 1957. 

On May 17, 1958, while on parole, appellant committed an- 
other robbery. The indictment was filed July 21, 1958. The 
next day, Daniel T. Donohoe, Esq., was appointed to defend 
appellant. With his counsel, appellant pleaded not guilty on 
July 25, 1958. On August 5, still represented by counsel, 
appellant withdrew this plea and entered a plea of guilty as 
charged. Still with counsel, appellant was sentenced on Sep- 
tember 19 to one to three years’ imprisonment, the sentence 
to take effect after the expiration of the second of the 1949 
consecutive sentences here challenged. (Cr. C. 677-58.) This 
1958 sentence has never been challenged by appeal or by col- 
lateral attack. Parole on the 1949 sentences was revoked 
July 23, 1958. 

Returned to custody, appellant on May 5, 1959, again sought 
relief from his 1949 sentences. On that date, Sutherland G. 


“The excerpts printed at page 14 of the joint appendix are from the data 
filed by the Board to support its application. 
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Taylor, Esq., a8 attorney for appellant, filed a motion for re- 
lief under 28 U.S.C. § 2255. The deprivation of counsel with- 
out waiver was again alleged, and the signing of a request for 
counsel in jail was again related. In addition, the motion 
alleged that appellant was not competent to stand trial in 
1949 by reason of his discharge from the Navy as suffering from 
psychoneurosis in 1945 and by reason of a syphilitic condition 
which existed at the time of that discharge and which per- 
sisted until his incarceration on the 1949 sentences. (J-A. 
15-16.) 

On May 15, 1959, the court denied this motion filed by 
Mr. Taylor (J.A. 16). The same day, the Clerk sent Mr. 
Taylor the following notice: 


You are advised that your motion for relief under 
Title 28, Section 2255 of the United States Code in 
each of the above entitled cases was denied by Judge 
Edward M. Curran on this date as follows: ‘Denied. 
The records and files conclusively show that petitioner 
is entitled to no relief.’ 
“The defendant is being furnished a copy of this let- 
ter.” (Record.) 
The copy sent to appellant was returned undelivered on May 
28, 1959. On July 15, appellant wrote the Clerk to inquire 
about the disposition of the motion. The Clerk replied two 
days later that it had been denied on May 15. (Record.) No 
appeal was taken. 

On July 29, 1959, appellant filed the instant petition for 
habeas corpus, his next and to date last effort to obtain relief 
from his 1949 sentences. In that petition, appellant again 
alleged he was deprived of the assistance of counsel without 
waiver and again recited that he had signed papers request- 
ing counsel in the District Jail. (J.A. 17-18.) Appellant also 
related his discharge from the Navy and his syphilitic condi- 
tion, adding that he “faintly” recalled of pleading guilty when 
he was asked to plead yet “at the same time” remembered 
that several police officers had assured him a guilty plea would 
have resulted in no greater sentence than one to three years 
(J-A. 18-19). Appellant described the § 2255 motion filed 


534819—60-——2 


6 


by Mr. Taylor as “a, challenge as to the ability and the com- 
petency of petitioner to voluntarily and/or, understandingly 
enter a plea of ‘guilty’ at the time such plea was so made by 
petitioner” (Petition, p. 4). And he summed up his habeas 
petition thus: 
“Petitioner’s position is simply this: He did not have the 
assistance of counsel as guaranteed to him under the 
‘6th Amendment to our United States Constitution,’ 
nor, did the petitioner competently, intelligently and 
with the full understanding and the comprehension of 
the complications facing him, plead guilty or, / and 
waive his right to counsel” (Petition, p. 9). 
Issuance of the writ was denied, and appellant prosecuted 
this appeal. 
STATUTES INVOLVED 
Title 28, United States Code, Section 2241(c), provides in 
pertinent part: 
Power to grant writ 


(c) The writ of habeas corpus shall not extend to a 
prisoner unless— 

(1) He is in custody under or by color of the author- 
ity of the United States or is committed for trial before 
some court thereof; or 

(2) He is in custody for an act done or omitted in 
pursuance of an Act of Congress, or an order, process, 
judgment or decree of a court or judge of the United 
States; or 

(3) He is in custory in violation of the Constitution 
or laws or treaties of the United States; 


* * ° * ° 


Title 28, United States Code, Section 2244, provides: 
Finality of determination 


No circuit or district judge shall be required to en- 
tertain an application for a writ of habeas corpus to 
inquire into the detention of a person pursuant to a 
judgment of a court of the United States, or of any 
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State, if it appears that the legality of such detention 
has been determined by a judge or court of the United 
States on a prior application for a writ of habeas corpus 
and the petition presents no new ground not thereto- 
fore presented and determined, and the judge or court 
is satisfied that the ends of justice will not be served by 
such inquiry. 

Title 28, United States Code, Section 2255, provides in perti- 

nent part: 


Federal custody ; remedies on motion attacking sentence 


A prisoner in custody under sentence of a court estab- 
lished by Act of Congress claiming the right to be re- 
leased upon the ground that the sentence was imposed 
in violation of the Constitution or laws of the United 
States, or that the court. was without jurisdiction to 
impose such sentence, or that the sentence was in excess 
of the maximum authorized by law, or is otherwise sub- 
ject to collateral attack, may move the court which 
imposed the sentence to vacate, set aside or correct the 
sentence. 

* * * * +* 


The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 


* * ° « ° 
SUMMARY OF ARGUMENT 
I 


The District Court properly refused to entertain appellant’s 
petition for habeas corpus, whether it be treated as so de- 
nominated or as a motion under 28 U.S.C. § 2255. Appellant 
has made four previous efforts to obtain relief from the sen- 
tences he attacks, and was granted a hearing on his first mo- 
tion. The only allegation contained in the instant petition 
that has not been made in an earlier motion is that appellant, 
who received a combined sentence of eight to twenty-four 
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years, was assured by several police officers that a guilty plea 
would have resulted in no greater a sentence than one to three 
years. Appellant must have known of this allegation when he 
filed his first motion. The petition makes no suggestion that 
he was previously unable to assert it or unaware of its sig- 
nificance. Under these circumstances, the District Court’s 
refusal to entertain the petition was entirely correct. under 
Turner v. United States, 103 U.S. App. D.C. 313, 258 F. 2d 
165 (1958); Moore v. United States, Appeal No. 15405, de- 
cided May 15, 1960; and every opinion in Smith v. United 
States, 106 U.S. App. D.C. 169, 270 F. 2d 921 (1959), save 
that written by Judge Fahy. Moreover, all four prior motions 
alleged that appellant, who at arraignment stated he did not 
wish the court to appoint counsel and pleaded guilty, had 
been wrongfully deprived of the assistance of counsel. They 
thus put before the court the typically coincident acts of 
waiving counsel and pleading guilty, and raised the question 
whether appellant had voluntarily and with understanding 
performed these acts. This question was explored at the hear- 
ing on the first motion. As a result, the allegation of assur- 


ance of a light sentence is simply new argument on old ground, 
and the refusal of the District Court to entertain appellant’s 
petition was also correct under Judge Fahy’s opinion in Smith. 


af 


The District Court was without jurisdiction to award habeas 
corpus or § 2255 relief. Both remedies are subject to two juris- 
dictional prerequisites: (1) the prisoner must be in custody 
under the sentence sought to be attacked, (2) the attack if 
successful must result in his immediate release. McNally v. 
Hil, 293 US. 131 (1934); Heftin v. United States, 358 U.S. 
415, 420 (1959) (concurring opinion). Although appellant 
is in custody under the 1949 sentences he attacks, success 
could not result in his immediate release. Even if the 1958 
sentence were treated as concurrent rather than consecutive, 
and maximum good-time credits were assumed, appellant 
would not be eligible for release... The only conceivable basis 
upon which appellant might claim a right to immediate re- 
lease is that if the 1949 sentences were invalidated, he could 
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apply for parole from the 1958 sentence. But eligibility for 
parole does not satisfy the jurisdictional prerequisite of en- 
titlement to immediate release. McNally v. Hill, supra; Pope 
v. Huff, 79 US. App. D.C. 18, 141 F. 2d 727 (1944). 


il 


Coram nobis is unavailable to appellant. The decision of 
the Supreme Court in United States v. Morgan, 346 US. 502 
(1954), and the decisions of this Court which rely upon it, 
have upheld coram nobis jurisdiction only in cases which met 
neither of the jurisdictional requirements of habeas corpus and 
§ 2255. In such instances, coram nobis serves as & supplement 
providing a remedy for cases which habeas and § 2255 overlook. 
But coram nobis in a case which, like the instant, falls within 
one of the jurisdictional prerequisites could serve only as a 
device for evading the limitations of habeas and § 2255 in a 
case which they expressly cover. Allowance of coram nobis in 
this case would render the longstanding requirements of cus- 
tody and entitlement to immediate release meaningless. 


ARGUMENT 


L The District Court properly refused to entertain appel- 
lant’s successive petition 


The application for collateral relief on appeal before this 
Court is styled petition for habeas corpus. Whether the appli- 
cation be treated as thus designated by appellant or as a motion 
under 28 U.S.C. § 2255, the District Court properly refused to 
entertain it. 

Both habeas corpus and § 2255 are by statute limited with 
respect to successive efforts to obtain relief. Under 28 US.C. 
§ 2244, no circuit or district judge “ghall be required” to enter- 
tain a successive application for habeas which “presents no new 
ground not theretofore presented and determined,” and § 2255 
provides that the “sentencing court shall not be required to 
entertain a second or successive motion for similar relief on 
behalf of the same prisoner.” 

Smith v. United States, 106 US. App. D.C. 169, 270 F. 2d 
921 (1959), is the leading case in this jurisdiction on the prob- 
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lem of successive motions for post-conviction relief. The appel- 
lant in Smith had filed two such motions: one, referring to 
§ 2255, alleged that counsel had been ineffective at trial; the 
other, referring to 18 U.S.C. § 4245 and filed some ten months 
later, alleged that appellant was not mentally competent to 
stand trial. The District Court denied the first motion, and no 
appeal was taken. The second motion (alleging mental incom- 
petency) was treated as made under § 2255 and denied by the 
District Court as successive and for similar relief. On appeal, 
this Court reversed and remanded for a hearing and further 
proceedings under § 2255. 

Judge Fahy wrote an opinion in which Judges Edgerton, 
Bazelon and Washington joined. He ruled that the restriction 
in § 2255 “simply means that the District Court is not required 
to entertain a second or successive motion for similar relief but 
may do so in the exercise of a sound discretion, its action being 
reviewable for abuse of discretion.” 106 U.S. App. D.C., at 172, 
270 F. 2d, at 924. Judge Fahy went on to hold the District 
Court was required to entertain a successive motion which was 
not for similar relief and concluded that the test of similarity 
was the same for § 2255 as for habeas: 


“a sentencing court is required to entertain a second or 
successive § 2255 motion in those instances which would 
require, except for § 2255, the entertainment of a second 
or successive application for a writ of habeas corpus.” 
106 US. App. D.C., at 173, 270 F. 2d, at 925. 


Thus, the District Court was required to entertain a second 
§ 2255 motion if it raised a new ground not theretofore pre- 
sented and determined. This “duty of the sentencing court 
to entertain [such] a second or successive motion does not de- 
pend (a) upon a showing by the movant that if the ground 
advanced could have been but was not raised in an earlier 
motion he had justifiable reason for not previously asserting it, 
or (b) upon a showing that he was unaware of the significance 
of relevant facts. Such factors are relevant where the court 
has discretion or where there is a problem of abuse of the proc- 
esses of the court. They are irrelevant to a determination of 
what constitutes a second or successive motion for similar 
relief.” 106 US. App. D.C., at 174, 270 F. 2d, at 926. 


Judge Danaher, joined by Judge Burger, concurred in the 
result. In his view, the action of the District Court was re- 
viewable for abuse of discretion, and the second motion should 
have been entertained under the discretionary criteria set forth 
in Turner v. United States, 103 U.S. App. D.C. 313, 258 F. 
2d 165 (1958): 

“We considered the later motion problem in Turner v. 
United States [citation]. There we held that the Dis- 
trict Court had not abused its discretion in refusing 
relief on the ground that the court was confronted with 
a, second or successive motion for ‘similar relief’. The 
prisoner’s loter motion had disclosed no ‘justifiable 
reason’ or ‘unawareness,’ as we explained the terms, 
id., 103 U.S. App. D.C. at page 315, 258 F. 2d at page 
167, why his first motion had failed to include allega- 
tions essential to his claim. 
* AZ * e * 

“(The present petitioner’s] second motion, now before 
us, alleges that he was incompetent to stand trial. 
* * * Figs conviction would have been irregular and 
invalid if he were ‘so mentally incompetent as to be 
unable to understand the proceedings against him or 
properly to assist in his own defense,’ 18 U.S.C. § 4244. 
So gravely delimiting a mental status might well make 
apparent entirely valid reasons within the meaning of 
Turner v. United States, supra, why he had failed to 
assert such allegations in his first motion. 106 US. 
App. D.C., at 176, 270 F. 2d, at 928 (footnote omitted). 


Chief Judge Prettyman also concurred in the result. He 
agreed with Judge Fahy that § 2255 and habeas should be 
equally available, but considered that the second motion did 
not assert new ground. “If a second motion under Section 
2255 is based upon a ground (factual or legal) available to, 
and reasonably deemed to have been known by, the movant 
at the time of his first motion, and presents no justifiable 
reason why he was previously unable to assert his rights, the 
second motion is a ‘second or successive motion for similar 
relief’ and the court is not required to entertain it.” 106 US. 
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App. D.C., at 177, 270 F. 2d, at 929. However, the trial judge 
had abused his discretion: “when a person under sentence al- 
leges for the first time in a motion under Section 2255 that he 
was mentally incompetent to stand trial, and alleges some 
factual basis for the claim, the allegation is of such a nature 
that he ought to be given a chance to present, or at least to 
proffer, his proof; that is, he ought to be granted a hearing on 
the motion.” 106 U.S. App. D.C., at 179, 270 F. 2d, at 931. 

Judges Miller and Bastian joined each other in dissent. On 
the issue of successive motions for similar relief, they ruled: 


“a movant under § 2255 must set forth in his first 
motion all the reasons for relief which are known to 
him; * * * having failed to do so, if he then files a 
second motion setting out a reason for relief which he 
knew or should have known when the first motion was 
prepared, such second motion should be held to be a 
‘second motion * * * for similar relief * * * 


°* * * * * 


“Whether to entertain it is entirely within the discre- 
tion of the sentencing judge, a discretion which cannot 


be controlled by an appellate court, because Congress 
has said the District Court cannot be required to enter- 
tain a second or successive motion for similar relief.” 
106 US. App. D.C., at 183, 270 F. 2d, at 935. 

Under any view expressed in these opinions, the District 
Court’s refusal to entertain the motion involved on this appeal 
must be affirmed. 

This motion, filed July 29, 1959, alleges that appellant was 
denied the assistance of counsel, that he had signed a paper 
requesting counsel in the District Jail, that he had been as- 
sured by several police officers that a guilty plea would have 
resulted in no greater a sentence than one to three years, and 
that he was mentally incompetent to stand trial by reason of 
his discharge from the Navy as suffering from psychoneurosis 
and his persisting syphilitic condition. 

Appellant has filed four previous motions to obtain relief 
from the sentences imposed in 1949—on January 20, 1950; 
February 2, 1951; January 8, 1953; and May 5, 1959. Every 
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one alleged that he had been wrongfully deprived of the as- 
sistance of counsel. Every one alleged that appellant, who 
at arraignment stated he did not wish the court to appoint 
counsel and pleaded guilty to the two indictments for robbery, 
had signed a paper requesting counsel in the District Jail. 
Every one thus put before the court the typically coincident 
acts of waiving counsel and pleading guilty, and raised the 
question whether appellant had voluntarily and with under- 
standing performed these acts. 

Moreover, appellant was granted a hearing—on February 3, 
1950—on his first motion. Contrary to what appellant says, 
there is no indication that he was not permitted to put in 
evidence. Nor did the court misconstrue the motion on which 
the hearing was based as one for reduction of sentence.’ The 
court well recognized that the attack of the motion, and the 
issue to be explored at the hearing, was the validity of the 
convictions and sentences on the two robbery indictments. 
It asked appellant if he had not stated at arraignment that he 
wished to plea guilty and did not want a lawyer. Appellant 
replied in the affirmative and then recited the incident about 
signing a paper in the District Jail. The court asked why 
he wanted a lawyer if he was going to plead guilty. Appellant 
replied that a lawyer could have explained “the circumstances 
that made me go out and commit the crimes that I have been 
charged with” (Tr. 3). See p. 2, supra. The court ascer- 
tained that appellant had made these circumstances known to 
the probation officer who filed the presentence report and 
ruled: 


“There is nothing I can do about it. You came in 
here, entered a plea of guilty and said you committed 
the crime. It was a very serious crime, and as a mat- 
ter of fact, not only one crime but two crimes—stick- 
ups with loaded guns. 

The probation officer gave a full report. I will have to 
deny your motion.” (Jbid.) 

After the court had so ruled, appellant raised the issue of 
reducing sentence by asking to have his time “cut” (Tr. 4). 


* See note 1, supra. 
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The court said it was without power to reduce sentence, sug- 
gested that appellant ask the Board of Parole to apply for 
such reduction, and offered to appoint counsel to aid appellant 
in that connection (Jbid.). The same day, the court entered 
an order appointing Sidney S. Sachs, Esq., to “defend” ap- 
pellant (Record). While Mr. Sachs was appointed for the pur- 
pose of contacting the Parole Board, he presumably could 
and would have recommended appeal if his discussions with 
appellant suggested that this hearing on the first motion did 
not fully protect appellant's rights. No appeal was taken. 
Since the absence of counsel and the guilty pleas have thus 
been the subject of five motions and one hearing, it is perfectly 
clear that under any view advanced in the Smith opinions the 
petition is as to these matters & successive one for similar relief 
which the District Court properly refused to entertain. It is 
true that no prior motion specifically alleged, as the instant 
does, that several police officers assured appellant he would 
receive a light sentence if he pleaded guilty. But this alle- 
gation is certainly not something appellant could not have 
known at the time of his first motion. And the petition con- 
tains not the slightest suggestion that appellant was previously 
unable to make this assertion or unaware of its significance. 
Absent allegations to this effect, every opinion in Smith save 
that written by Judge Fahy—and hence a majority of this 
Court—requires that the District Court’s refusal to entertain 
the motion be affirmed. So, of course, do the decisions in Tur- 
ner v. United States, 103 U.S. App. D.C. 313, 258 F. 2d 165 
(1958), and Moore v. United States, Appeal No. 15405, decided 
May 15, 1960. Moreover, the allegation of assurance of a 
light sentence is not even a new ground within the meaning of 
Judge Fahy’s opinion. New ground under that opinion “does 
not include new argument in support of old ground.” 106 
US. App. D.C., at 173, n. 6, 270 F. 2d, at 925,n.6. Appellant’s 
many motions have repeatedly opened up the waiver of coun- 
sel—guilty plea fact complex. The voluntary and understand- 
ing nature of his pleas was explored in the hearing on the first 
motion where the District Court was at pains to inquire “You 
did do it, didn’t you?” (Tr. 3), and as already discussed, to 
ascertain that the “mitigating” circumstances suggested by ap- 
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pellant had been made known to the probation officer. The 
allegation of assurance on the part of several police officers is 
simply a new argument on the old ground that the assistance 
of counsel was improperly denied when appellant pleaded 
guilty at arraignment. Since “previous inability” and “un- 
awareness” are the criteria for discretionary consideration of a 
successive motion under Judge Fahy’s opinion, see p. 10, supra, 
as well as under the Turner, Moore and other Smith opinions, 
the District Court’s refusal to entertain the petition was also 
correct under his opinion. 

The allegations of mental incompetency to stand trial simi- 
larly did not require the District Court to entertain appellant’s 
petition. It is significant that appellant points to his syphi- 
litic condition as “persisting over a period of years, and until 
his incarceration in 1949,” but is unable to make, even in the 
same sentence, a claim of persistence for his alleged psycho- 
neurotic condition (J.A. 19). Also significant is the assertion 
in appellant’s brief that, 

“It is noteworthy circumstance that the first time 
Kesel received the assistance of counsel, the issue of his 
mental capacity at the time of his arraignment and sen- 
tencing was raised. Undoubtedly, this issue would 
have been raised prior to his conviction had counsel been 
properly appointed.” (Br. 7-8.) 
Mr. Coffman was appointed to represent appellant at his pre- 
liminary hearing on July 27, 1949 (J.A. 6-7) ; Sidney S. Sachs, 
Esq., was appointed to defend him on February 3, 1950 
(Record); Frank J. Martell, Esq., was appointed to defend 
him on January 27, 1953 (Record) ; and, if itis relevant, Daniel 
T. Donohoe, Esq., was appointed on July 21, 1958, to defend 
him in the prosecution for the robbery he committed while 
on parole (Cr. C. 677-58). No one of these attorneys—all of 
whom represented appellant before Mr. Sutherland Taylor 
raised the issue of his mental competency to stand trial—ever 
suggested that appellant's mental competency was even a 
question. 

In any event, the issue of mental competency and the under- 

lying allegations concerning appellant’s discharge from. the 
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Navy and syphilitic condition were presented in the motion 
Sutherland C. Taylor, Esq., filed in appellant’s behalf on May 
8, 1959. That motion was denied on May 15, 1959, some two 
months before the instant petition was filed. 

Consequently, the petition as it relates to mental compe- 
tency, just as with counsel and the guilty pleas, was properly 
rejected by the District Court under Turner, Moore and any 
view of the Smith opinions. True, Chief Judge Prettyman 
and Judge Danaher, joined by Judge Burger, ruled that the 
Smith allegation of mental incompetency to stand trial carried 
within itself justification for the District Court’s exercising 
its discretion to entertain a successive motion which for the 
first time made that allegation. But this is far different from 
the situation now on appeal, where the allegation of mental 
incompetency is itself, as well as the motion, successive. In 
these circumstances the allegation of mental incompetency 
cannot be considered to subsume further allegations that the 
prisoner was previously unable to allege mental incompetency 
or was unaware of its significance. For he has previously 
raised it and has thereby demonstrated his awareness of its 
significance. As a result, the factors justifying discretionary 
consideration are absent.* 

Appellant’s brief argues that the District Court should have 
entertained the instant petition because the letter informing 
appellant that the prior motion of Mr. Sutherland G. Taylor 
had been denied never reached appellant and thus prevented 
him from filing a timely appeal. Apart from its irrelevance, 
this argument is entirely without substance. The motion filed 
by Mr. Sutherland G. Taylor was denied on May 15, 1959. 


© Appellant’s reliance on cases in other jurisdictions is misplaced. 
United States v. Wantland, 199 F. 2d 237 (7th Cir. 1952), contains no men- 
tion of the grounds of the earlier motions. Hallowell v. United States, 
197 F. 2d 926 (5th Cir. 1952), did reverse 2 refusal to entertain a succes- 
sive motion alleging mental incompetency; but the record in the Court of 
Appeals included photostatic copies, not presented to the District Court at 
any point, of state proceedings which found the prisoner insane and com- 
mitted him to a state hospital for the insane only six months before the 
trial. Finally, the motion involved on appeal in Martin v. United States, 
199 F. 2d 279 (8th Cir. 1962), alleged deprivation of the assistance of 
counsel, whereas the earlier motion had alleged lack of jurisdiction in the 
District Court to sentence the defendant while he was in state custody. 
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The Clerk that day sent notice to appellant, but the letter 
wag returned undelivered; for appellant’s 1958 robbery had 
changed his address from Lorton to the District Jail. Appel- 
lant did not receive notice from the Clerk until the letter 
mailed July 17, 1959, in answer to appellant’s July 15 inquiry. 
But Mr. Sutherland G. Taylor, who filed the motion, did 
receive immediate notice of the denial. Indeed, the notice 
originally sent to appellant was a copy of the notice sent to 
Mr. Taylor. See p. 5, supra. To counter the plain signifi- 
cance of this fact,’ appellant cites Gregory v. United States, 
219 F. 2d 809 (5th Cir.), cert. granted, judgment vacated and 
remanded per cur. 350 U.S. 808 (1955). In Gregory, the pris- 
oner filed a notice of appeal some three months after the Dis- 
trict Court had denied, following a full hearing, his § 2255 mo- 
tion. The District Court allowed leave to appeal in forma 
pauperis, but the Court of Appeals refused to consider the 
merits on the ground that the appeal had not been timely 
filed. In a two-sentence opinion, the Supreme Court granted 
certiorari, vacated and remanded for consideration of the 
merits. This action of the Supreme Court is of dubious au- 
thority in light of the recent decision in United States v. Rob- 
inson, —— U.S. ——, 28 Law Week 4047 (decided Jan. 11, 
1960), that the time for filing a notice of appeal under the 
Criminal Rules is mandatory and jurisdictional—a holding 
that would seem equally applicable to the Civil Rules. In 
any event, the appellant in Gregory, unlike the appellant here, 
did file a notice of appeal. Whatever the rule as to time for 
filing may be, the fact of filing at some time is certainly man- 
datory and jurisdictional. Not having filed a notice of appeal 
at any time after the denial of Mr. Sutherland G. Taylor’s mo- 
tion, appellant can gain no solace from the Gregory case. For 
the same reason, Belton v. United States, 104 U.S. App. D.C. 


"In Hensley v. United States, Appeal No. 15434, decided June 10, 1960, 
this Court said: “Thus, while throughout the Federal Rules of Criminal 
Procedure*® the word ‘defendant’ is generally used, it is quite apparent that 
in moet instances, when the accused has counsel, the latter rather than the 
former is the proper person to take the action required thereunder.” (Slip 
Opinion, p. 4.) The footnote cited to Criminal Rule 37(a) (2), which deals 
with the time for taking an appeal. The civil counterpart, Rule 73(a) of 
the Federal Rules of Civil Procedure, uses the word “party” in similar 
fashion to the use of “defendant” in Criminal Rule $7(a) (2). 


18 


81, 259 F. 2d 811 (1958), concerned with the time limits for 
filing the record and docketing proceedings once a notice of 
appeal has been timely filed, can have no appllication here. 

The refusal of the District Court to entertain appellant’s 
petition was entirely proper. 


TI. The District Court was without jurisdiction to grant 
habeas corpus or Section 2255 relief 


In the leading case of McNally v. Hill, 293 U.S. 131 (1934), 
the Supreme Court made clear two jurisdictional prerequisites 
to the use of habeas corpus to attack a sentence: (1) the 
prisoner must be in custody under the sentence sought to be 
attacked, (2) the attack if successful must result in his im- 
mediate release. United States v. Hayman, 342 US. 205 
(1952), carefully traced the history of the then recently en- 
acted § 2255 and concluded that its “sole purpose was to min- 
imize the difficulties encountered in habeas corpus hearings by 
affording the same rights in another and more convenient 
forum.” Id., at 219 (footnote omitted). Later, in Heflin v. 
United States, 358 U.S. 415, 420 (1959) (concurring opinion), 
a majority of the Court ruled in consonance with Hayman that 
the jurisdictional prerequisites of custody and entitlement to 
immediate release were essential to § 2255 in the same manner 
as McNally v. Hill had considered necessary to habeas, 

Appellant cannot meet these jurisdictional prerequisites. 
Although he is in custody under the 1949 sentences he attacks, 
success could no: result in his immediate release. If the 1949 
sentences were invalidated, appellant would have to remain 
in custody under the consecutive sentence imposed in 1958. 
The validity of the 1958 sentence has never been questioned. 

We do not mean to suggest that because the 1958 sentence 
awaits expiration of the 1949 sentences appellant will be fore- 
ever barred from attacking the 1949 sentences by habeas or 
§ 2255. Such a rule would unquestionably be unfair. But ap- 
pellant surely can claim no greater right to relief than he could 
if the 1958 sentence were concurrent instead of consecutive. 
And even if the 1958 sentence were treated as commencing 
from the date of imposition, and maximum good-time credits 
were assumed, appellant could not be released prior to March 
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of 1961. Jurisdiction to award habeas corpus or § 2255 relief 
is plainly lacking at least until that date. E.g., May v. United 
States, 261 F. 2d 629 (9th Cir. 1958) (consecutive sentences) ; 
United States v. McGann, 245 F. 2d 670 (2d Cir. 1957) (con- 
current sentences). 

The only conceivable basis upon which appellant can claim 
a right to immediate release is that if the 1949 sentences were 
invalidated he might be eligible for parole. Although appel- 
lant has not served sufficient time to be released from the 1958 
sentence, he has since its imposition been incarcerated for a 
greater period that its minimum term. As a result, he could 
apply for parole if he were relieved from the 1949 sentences 
and the 1958 sentence were treated as commencing on its date 
of imposition. 

However, it is well settled that the possibility of parole does 
not satisfy the jurisdictional prerequisite of entitlement to 
immediate release. Indeed, that is the basis of the decision in 
McNally v. Hill, supra, where the petitioner alleged that in- 
validation of a consecutive sentence he had not yet begun to 
serve would make him eligible to apply for parole. This Court 


applied the same rule in Pope v. Huff, 79 U.S. App. D.C. 18, 19, 
141 F. 2d 727, 728 (1944): 


“We think the court did not err in postponing sentence 

under appellant’s first conviction until after his second 

conviction. But even if that postponement vitiated, as 

we think it did not, the sentence imposed under his first 

conviction, he could not now be discharged, since he 

would still be in lawful custody under his second con- 

viction. Eligibility to parole, which might be affected, 

cannot be tried in habeas corpus.” (footnotes omitted.) 

Even if parole eligibility could be considered, in contraven- 

tion of settled law, appellant could hardly be treated as enjoy- 

ing a real possibility of parole. At the 1958 sentencing 
proceedings, appellant’s counsel argued : 

“If your honor would please, I think that in sentencing 

Mr. Kesel at this time, as I say, he has sixteen years to 

do on his previous sentence, and if your Honor could 

see her way clear to make this sentence concurrent, or, 
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at the very least, a minimum sentence, to Mr. Kesel, he 
can possibly see some ray of hope in the future, I think 
it would be a great benefit to him and to society.” (Tr. 
2.) 


The granting of parole less than two years after the court re- 
jected this plea for a concurrent sentence would, to say the 
least, fly in the face of the court’s intention as to appellant’s 
parole possibilities. And appellant’s standing to request such 
a flounting of the court’s decision to make the sentence con- 
secutive is at best infirm less than two years after he violated 
his earlier parole. 

The absence of jurisdiction in the District Court to grant 
habeas or § 2255 relief is clear. 


IIL. Coram nobis is not available to appellant 


The rulings in McNally v. Hill, 293 US. 131 (1934), and 
Heflin v. United States, 358 US. 415, 420 (1959) (concurring 
opinion), that custody and entitlement to immediate release 
are jurisdictional prerequisites of both habeas corpus and 
§ 2255 were interpretations of the Acts of Congress providing 
such remedies. The statutes which specifically authorize these 
major avenues to post-conviction relief were thus held at the 
same time to limit them. 

In United States v. Morgan, 346 US. 502 (1954), the Su- 
preme Court found power in the federal courts to allow a 
closely circumscribed collateral attack supplemental to habeas 
and § 2255. The prisoner there had been convicted of a state 
offense and sentenced to a longer term as a second offender be- 
cause of an earlier federal conviction. He was in state custody 
and had long since completed serving the federal sentence. 
Noting that the state courts would not afford collateral review 
of the judgments of other jurisdictions, the Court held coram 
nobis available to attack the federal conviction. 

Coram nobis jurisdiction to review convictions after the sen- 
tences have been completed has also been upheld by this Court, 
in Farnsworth v. United States, 98 U.S. App. D.C. 59, 232 F. 2d. 
59 (1956), where the motion was styled petition for coram 
nobis, and in Jones v. United States, 103 U.S. App. D.C. 326, 
258 F. 2d 420 (1958), where a § 2255 motion was treated as a 
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petition for coram nobis. The conviction challenged in each 
case, like that in Morgan, had subsequently formed a basis for 
& greater sentence asa successive offender. 

In Thomas v. United States, 106 U.S. App. D.C. 234, 271 
F. 2d 500 (1959), this Court extended the scope of coram nobis 
jurisdiction. There, a § 2255 motion attacked four consecutive 
sentences, the first of which movant was then serving. After 
holding on the merits that movant was not entitled to relief 
from his first sentence, the Court turned to the question of 
jurisdiction with respect to the last three. It treated the 
§ 2255 motion as a petition for coram nobis and upheld juris- 
diction although movant had not yet begun to serve any of 
them. While Farnsworth and Jones had confined coram nobis 
within the Morgan limits where collateral review would other- 
wise have been forever unavailable, Thomas thus expanded the 
writ to allow present attack where habeas or § 2255 would 
subsequently lie. In our view, Morgan was necessarily 
a closely delimited decision which does not justify this expan- 
sion. But even if Thomas be of unquestionable validity, al- 
lowance of coram nobis in this case cannot be justified. 

Unlike this case, Morgan, Farnsworth, Jones, and Thomas 
share a fundamental characteristic: the respective prisoners 
satisfied neither of the jurisdictional prerequisites—custody 
and entitlement to immediate release—essential to habeas 
and § 2255. When service of the sentence imposed under the 
challenged conviction has been either completed or not yet 
started, the petitioner obviously is not in custody under the 
sentence or conviction sought to be attacked and, of course, 
success could not result in his immediate release. Whatever 
relief he might be afforded is, therefore, plainly and totally 
“outside of Section 2255,” and habeas corpus. See Thomas, 
106 US. App. D.C., at 236, 271 F. 2d, at 502 In the instant 
case, although appellant would not be entitled to immediate 
release if his attack were successful, he is in custody under 
the sentence sought to be attacked. Since he thus satisfies 
one of the jurisdictional prerequisites of habeas and § 2255, 
he could not possibly be afforded relief totally outside of those 
remedies. 

As a result, jurisdiction of appellant’s grievance cannot be 
founded in coram nobis. Habeas corpus and § 2255 are com- 
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plementary remedies which Congress has specifically detailed 
and carefully limited in a comprehensive statutory scheme for 
post-conviction relief by collateral attack. The rights of 
prisoners and the powers of courts in this area are made ex- 
plicit in Sections 2241 to 2255 of Title 28 of the United States 
Code. Coram nobis, in contrast, derives from the vague gen- 
eral contours of the all-writs statute, 28 U.S.C. § 1651(a). In 
the Morgan case, a bare majority of the Supreme Court al- 
lowed coram nobis over a vigorous dissent strongly urging that 
“Congress superseded the common-law writ of coram nobis in 
enacting 28 U.S.C. $2255.” 346 US., at 518 (footnote 
omitted). When a case is, like Morgan, Farnsworth, Jones, 
and Thomas, entirely without the jurisdictional prerequisites of 
habeas and § 2255, coram nobis simply serves as a supplement 
providing for a case which habeas and § 2255 overlook. But 
when the case is, like the instant, within one of the two juris- 
dictional prerequisites, coram nobis and the general all-writs 
statute on which it depends can only serve as a device for 
evading limitations on a case which habeas and § 2255 ex- 
pressly cover. The comprehensive scheme for collateral attack 
which Congress specifically outlined in habeas and § 2255 cer- 
tainly must be more than a directive to prisoners and courts 
that there will always be jurisdiction so long as motions bear 
or are treated as bearing the proper label. 

Yet if coram nobis were allowed in this case, the jurisdic- 
tional prerequisites of custody and entitlement to immediate 
release would have no other meaning than that coram nobis 
lies wherever habeas and § 2255 do not. The limited Supreme 
Court decision in Morgan surely does not authorize a revival 
of the ancient writ of coram nobis so great as to abolish for 
all practical purposes the long-standing limitations on habeas 
corpus, and, more recently, on § 2255. 

The coram nobis avenue of collateral attack must be con- 
fined to situations in which both of the jurisdictional prerequi- 
sites of habeas and § 2255 are missing. A contrary rule would 
jettison the elaborate plan Congress established for habeas 
and § 2255. And, after all, appellant’s inability to meet the 
immediate release requirement is due to his commission of 
another robbery while on parole from the 1949 sentences. That 


23 


is, to say the least, a weak equity upon which to ask this Court 
to invoke the extraordinary jurisdiction of coram nobis. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Outver GascH, 
United States Attorney. 
Cari W. BELCHER, 
SrerpHen N. SHutman, 
Assistant United States Attorneys. 
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